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AUTOMOBILE COLLISION INSUR- 
ANCE 


Three cases recently decided involving 
the question of automobile collision insur- 
ance are of considerable interest, although 
all seem to follow the trend of the weight 
of authority. However, the question of 
what does and does not amount to a col- 
lision is far from definitely settled and any 
ease bearing upon the subject is of im- 
portance. Mere friction with the roadbed 
or ground does not amount to collision, but 
there is a vast difference between this and 
striking a hole or depression in the road 
with sufficient violence to do damage to the 
automobile. The force of the impact ap- 
parently is sometimes disregarded by 
eourts in determining the question, and 
they have held that not to be a collision 
which clearly is one. 

The first of the eases mentioned is Aetna 
Casualty and Surety Company v. Cartmel 
(100 So. 802), decided by the Supreme 
Court of Florida. The evidence relating 
to the eause of the damage to the car was 
that ‘‘all of a sudden’’ the roadbed ‘‘ gave 
way under the ear,’’ and it ‘‘went down in 
soft sand’’ and ‘‘stuck.’’ The policy in- 
sured against loss or damage ‘‘if caused 
solely by collision with another object, 
either moving or stationary.’’ It was held 
that this did not amount to a ‘‘collision,’’ 
within the meaning of the terms of the 
policy. 

The second of the cases mentioned is that 
of St. Paul Fire and Marine Insurance 
Company v. American Compounding Com- 
pany (100 So. 904), decided by the Su- 
preme Court of Alabama. In this case it 
appeared that the insured left his car over 
night facing downhill, and, while the cus- 
todian was sweeping it out the next morn- 
ing, it started and ran off a twenty-five- 
foot precipice, striking the rock bottom of 
an excavation. It was held that the im- 





pact was a ‘‘collision’’ with an ‘‘object,’’ 
within the terms of the policy insuring 
against ‘‘accidental collision with any 
other automobile, vehicle or object.’’ 

The last of the cases mentioned is Great 
Eastern Casualty Company v. Solinsky 
(263 S. W. 71), decided by the Supreme 
Court of Tennessee. This case holds that 
where the brakes on an automobile were 
suddenly applied and the car skidded, re- ° 
versing its position, and one of the rear 
wheels collapsed, there was no ‘‘collision,’’ 
within the meaning of the policy, there 
being nothing on the road but a little loose 
gravel. In this case the court remarked: 

‘In the absence of any other evidence, 
we cannot say that the automobile in ques- 
tion collided with some object in the road- 
bed that caused it to swerve, the wheel to 
collapse, and to turn over. It will be 
noted from some of the cases that such a 
finding would be conjectural and specula- 
tive and not based upon any tangible or 
direct evidence. It is inconceivable that 
gravel scattered over an oiled road could 
come in, contact with a heavy automobile 
in such a manner as to cause it to swerve 
and tip over.’’ 

In the Alabama case referred to above, 
the court cites the case of Universal Service 
Company v. American Insurance Company 
(213 Mich. 523, 181 N. W. 1007, 14 A. L. R. 
187), in which recovery was sought -for 
damage to a truck which occurred when it 
was being loaded by a steam shovel. The 
scoop dropped or fell on the truck, causing 
the damage complained of. This was held 
to be a collision. In part the Michigan 
court said: 

‘*Most collisions oceur in the violent im- 
pact of two bodies on the same plane or 
level, and it is undoubtedly true that the 
word is more frequently used to express 
such impacts than other violent impacts. 
But we doubt that this fact has given to 
the word such a common understanding of 
its meaning as to exclude violent impacts 
unless upon the same plane or level. If 
one machine was going up and another go- 
ing down a steep hill, and they came vio- 
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lently together, no one would hesitate for 
a moment in using the word ‘collision.’ 
At what angle must the impact occur to 
make the use of the word ‘collision’ inap- 
propriate and relieve the insurance com- 
pany from liability? We are persuaded 
that the better rule, the safe rule, is to 
treat and consider the word as having the 
meaning given it uniformly by the lexicog- 
raphers; that where there is a striking 
together, a violent contact or meeting of 
two bodies, there is a collision between 
them, and that the angle from which the 
impact occurs is unimportant.’’ 

Another case which has come to hand 
since the foregoing was written, and one 
of very considerable importance, is that 
of Great American Mutual Indemnity 
Company v. Jones (144 N. E. 596), de- 
cided by the Supreme Court of Ohio. In 
this case the policy indemnified the assured 
against direct loss or damage to the auto- 
mobile by ‘‘accidental collision with an- 
other object, either moving or stationary.”’ 
Ordinary breakage and all loss or damage 
by fire arising by reason of accidental colli- 
sion, were excluded by the terms of the 
policy. The policy also contained this 
clause: ‘Loss or damage to any tire due 
to puncture, cut, gash, blow-out or other 
ordinary tire trouble, or in any event, loss 
or damage to any tire unless caused in an 
accidental collision which also causes other 
loss or damage to the insured automobile, 
shall not be covered hereby.’’ It was held 
that the company was liable for damages 
to the automobile caused by a collision 
with the payed roadway as a result of turn- 
ing a sudden and sharp curve which threw 
the automobile over on its side. 

In summing up its conclusions the court 
in this ease said: ‘‘Taking into considera- 
tion the entire clause of the policy in ques- 
tion, and applying the meaning of the 
terms ‘collision’ and ‘object’ as they seem 
to us to have been construed by the court 
itself by the insertion of the exceptions 
and exclusions stated, we are of the opinion 
that the injury sustained by plaintiff was 
covered by the policy.’’ 





NOTES OF IMPORTANT DECISIONS 


STATUTE PROHIBITING APPOINTMENT 
OF ALIEN AS GUARDIAN HELD VALID.— 
A statute of the State of Wisconsin prohibiting 
the appointment of an alien as guardian of 
his American-born child’s estate, when any part 
of that estate is real, is held by the Supreme 
Court of that State, in In re Fujimoto’s Guard- 
ianship, 226 Pac. 505, not violative of the State 
or Federal Constitution, as denying to the 
child or to the father equal protection of the 
law. We quote a portion of the court’s 
opinion: 

“The question first arises, then, whether a 
guardian has any such interest as is covered 
by the term ‘own.’ As we have already indi- 
cated, the statute includes in the definition of 
‘own,’ ‘to have the right to any benefit of.’ 
This court, in State v. O’Connell, 121 Wash. 
542, 209 Pac. 865, considering a trust agree 
ment under which an alien had neither the 
legal nor equitable title nor the right to the 
control, possession or use of the real property, 
held that nevertheless an alien having the 
‘right to the benefit of the property,’ the agree- 
ment was illegal; the court saying; 

“‘For the purposes of this discussion, it may 
be conceded that, under the declaration of trust 
involved here, the alien does not have the 
right to the control, possession and use of 
the lands involved, and that he does not own 
the legal or equitable title; but that he owns 
the “right to the benefit of” the land, and has 
the “right to” the enjoyment, rents, issues and 
profits thereof,” there cannot be any doubt. 
These rights are by the Legislature defined to 
be land or an interest in or benefit of land, and 
they are most surely in violation, not only of 
the spirit of our legislative act, but the very 
words thereof.’ 

“While it is true that the guardian has no 
legal or equitable title, it does not necessarily 
follow that he does not have the right to any 
benefit arising from the land. Under section 
1575, Rem. Comp. Stat., it is provided that it 
shall be the duty of the guardian ‘(2) To 
manage the estate for the best interest of his 
ward,’ and the law, of course, provides for 
compensation to the guardian from the estate 
of his ward. It is plausibly argued that the 
guardian can do nothing in regard to the 
ward’s interest or to in any way handle the 
estate so as to inure to his interest as op- 
posed to that of the ward, and that in his 
conduct as guardian he is ai a!l times an officer 
of the court, and that his acts are in effect 
the acts of the court. Theoretically, this argu- 
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ment is sound; but we know that, as a practi- 
cal matter, the guardian is virtually a free 
agent so long as he is guilty of no acts detri- 
ment to his ward; that in handling the estate 
he exercises his own judgment and in his con- 
trol of the real property, except, in so far as 
its title may be concerned, he operates as freely 
as though the property were his own. The 
control exercised by the court is largely theo- 
retical; in actual practice the court knows 
very little concerning the guardian’s acts; it 
is usually not inrormed except by repore 
which appear when requests are made to dis- 
pose of the property by sale. With the great 
amount of business coming before the probate 
court, this is the natural result. The purpose 
of the alien land acts is, as has been stated by 
the courts, to prevent the land of the state 
passing into the ownership or possession or 
control of non-citizens, in the interest of the 
welfare of the state, and it would be an evasion 
of that clear intent and policy to allow the 
actual control of land to pass into the hands of 
aliens, through the means of guardianship al- 
though in theory the guardian is not capable 
of assuming control. The interest which a 
guardian really could have fs but a degree less 
than that which he would acquire under a con- 
tract such as was passed on in Webb v. O’Brien, 
supra, or by reason of the ownership of stock 
in a corporation owning real estate, which was 
forbidden in Frick v. Webb, supra, or the in- 
terest which the alien had under a trust agree- 
ment such as was declared inoperative in State 
v. O’Connell. It is often easier to sense the 
effect of certain relationships than to clearly 
express them, and where common sense indi- 
cates that to allow alien guardians to be ap- 
pointed for citizen wards owning real estate 
is to confer upon them certain rights to the 
benefit in such real estate, it is a more satis- 
factory guide than the mere precisions of 
technical legal adroitness. 


“In any event, the provision of section 3, 
chapter 50, Laws 1921, has a direct relation to 
the general purpose of the entire act, which 
is, as we have said, to prevent there develop- 
ing in the community a large body of land 
under the control of persons not attached to 
nor obligated by our form of government. As 
was said in the Frick Case, supra: 

“<The state has power, and the act evidences 
its purpose, to deny to ineligible aliens permis- 
sion to own, lease, use, or have the benefit of 
lands within its borders for agricultural pur- 
poses. Webb v. O’Brien, supra. “As the state 
has the power * * * to prohibit, it may adopt 
such measures as are reasonably appropriate 





or needful to render exercise of that power 
effective.” (Citing cases.) It may forbid in- 
direct as well as direct ownership and control 
of agricultural land by ineligible aliens.’” 


UNDERTAKING ESTABLISHMENT AS A 
NUISANCE.—While an undertaking establish- 
ment is not a nuisance per se, its mainte- 
nance in a residence district is held by the 
Missouri Supreme Court, in Tureman v. Ket- 
terlin, 263 S. W. 202, to constitute a nuisance. 
We quote as follows from the opinion of the 
court, written by Justice Ragland: 

“An undertaking establishment is not a nul- 
sance per se. The business of preparing dead 
bodies for burial is not only lawful, but indis- 
pensable. It may become a nuisance, however, 
from the manner in which it is conducted or 
because of the place at which it is maintained, 
and it is very generally held to be such when 
it intrudes itself into a strictly residential dis- 
trict. Beisel v. Crosby, 104 Neb. 643, 178 N. W. 
272; Densmore v. Evergreen Camp, 61 Wash. 
230, 112 Pac. 255, 31 L. R. A. (N. S.) 608, Ann. 
Cas. 1912B, 1206; Saier v. Joy, 198 Mich. 295, 
164 N. W. 507, L. R. A. 1918A, 825; Meagher 
v. Kessler, 147 Minn. 182, 179 N. W. 732; Os- 
born v. City of Shreveport, 143 La. 932, 79 
South. 542, 3 A. L. R. 955; Goodrich v. Starett, 
108 Wash. 437, 184 Pac. 220; Cunningham v. 
Miller, 178 Wis. 22, 189 N. W. 531, 23 A. L. R. 
739. The essential ground of such holding is 
that the maintenance of an undertaking estab- 
lishment in a _ residence district tends to 
destroy the comfort, well-being, and the prop- 
erty rights of the owners of homes therein. It 
is elaborated upon by the Supreme Court of 
Michigan in Saier v. Joy, supra, a typical case, 
as follows: 

“‘*We think it requires no deep research in 
psychology to reach the conclusion that a con- 
stant reminder of death has a depressing in- 
fluence upon the normal person. Cheerful sur- 
roundings are conducive to recovery for one 
suffering from disease, and cheerful surround- 
ings are conducive to the maintenance of vig- 
orous health in the normal person. Mental 
depression, horror, and dread lower the vital- 
ity, rendering one more susceptible to disease, 
and reduce the power of resistance. There is 
an abundance of testimony in this record con- 
firmatory of this, and it is a matter of common 
knowledge. The constant going and coming 
of the hearse; * * * the not infrequent taking 
in and out of dead bodies; the occasional fun- 
eral with its mourners and funeral airs, held in 
the part of the house designed for a chapel; 
the unknown dead in the morgue, and the 
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visits of relatives seeking to ident‘fy them; 
the thought of autopsies, of embalming; the 
dread, or horror, or thought, that the dead 
are or may be lying in the house next door, a 
morgue; the dread of communicable disease, 
not well founded, as we have seen, but never- 
theless present in the mind of the normal lay- 
man—all of these are conducive to depression 
of the normal person; each of these a constant 
reminder of mortality. These constant re 
minders, this depression of mind, deprive the 
home of that comfort and repose to which its 
owner is entitled.’ 


“And in Densmore v. Evergreen Camp, supra, 
it is said: 

“‘For in this age, when population is be- 
coming more and more congested in the cities, 
it would be manifestly unfair to grant injunc- 
tive relief only in those cases where the object 
attacked was a nuisance per se, when other cir- 
cumstances or conditions intervene which 
might tend to destroy the repose and comfort 
of a part of a city or town given over to homes. 
In this case as in that, the element of com- 
fort and repose in the enjoyment of the home 
becomes an essential element of our inquiry; 
for it is not only shown by the evidence, but it 
may be accepted as within the common knowl- 
edge of man that the immediate presence of 
those mute reminders of mortality, the hearse, 
the chapel, the taking in and carrying out of 
bodies, the knowledge that within a few feet of 
the windows of one’s dwelling house where the 
family sleep and eat and spend their leisure 
hours autopsies are going on, that the dead 
are there, cannot help but have a depressing 
effect upon the mind of the average person, 
weakening, as the testimony shows, his physi- 
cal resistance, and rendering him more suscep- 
tible to contagion and disease.’ 


“The following from Ross v. Butler, 19 N. J. 
' Eq. 294, 97 Am. Dec. 654, is a more general 
statement of*the applicatory principle: 


“‘The law takes care that lawful and useful 
business shall not be put a stop to on account 
of every trifling or imaginary annoyance, such 
as may offend the taste or disturb the nerves 
of a fastidious or overrefined person. But, on 
the other hand, it does not allow any one, 
whatever his circumstances or condition may 
be, to be driven from his home, or to be com- 
pelled to live in it in positive discomfort, al- 
though caused by a lawful and useful business 
carried on in his vicinity. The maxim, sic 
utere tuo ut alienum non laedas, expresses the 
well-established doctrine of the law.’” 





FIRE POLICY IN NAME OF ONE TENANT 
IN COMMON HELD VOID UNDER CLAUSE 
REQUIRING “SOLE OWNERSHIP.”—Where 
tenant in common takes out fire policy in own 
name, policy is void, under provision requiring 
insured to be unconditional ana sole owner; 
ownership being sole only when no other per- 
son has interest in property as part owner. 
Jammal v. Girard Fire & Marine Ins. Co., 205 
N. Y. Supp. 561. 


“In October, 1920, the plaintiff took out the 
insurance policy in question in his own name. 
The policy is a New York standard policy and 
contains the following clause: 

“‘This entire policy shall be void, unless 
otherwise provided by agreement in writing 
added hereto, (a) if the interest of the insured 
be other than unconditional and sole owner- 
ship, or (b) if the subject of insurance of a 
building on ground not owned by the insured 
in fee simple.’ 

“Thereafter part of the buildings and per- 
sonil property were destroyed by fire. The de 
fendant insurance company refused to pay, and 
this action was commenced against the insur- 
ance company and the mortgagee, McAllister. 
It is conceded that the mortgagee is entitled 
to recover. The insurance company defended 
upon several grounds, one of which is under 
the clause of the policy herein quoted. Con- 
cededly, if the plaintiff and Arraf were tenants 
in common of the property at the time the 
policy was issued, it was void, and there can 
be no recovery by the plaintiff for the loss of 
the property owned in common with Arraf at 
the time the policy was issued. McGrath v. 
Home Ins. Co., 88 App. Div. 153, 84 N. Y. Supp. 
374; Clement on Fire Insurance, vol. 2, p. 152; 
Cooley’s Briefs on the Law of Insurance, vol. 
2, pp. 1369-1374; Southern Cotton Oil Co. v. 
Prudential Fire Ass’n, 78 Hun. 373, 29 N. Y. 
Supp. 128. An ownership, to be sole, cannot 
be an ownership held as tenant in common 
with another. An ownership is sole when no 
other person has an interest in the same prop- 
erty as part owner. Clement on Fire Insurance, 
vol. 2, p. 152.” 


LIABILITY OF BANK FOR BREACH OF 
CONTRACT TO ISSUE CHECK ON FOREIGN 
BANK.—In Wiener v. National Bank of Com- 
merce (St. Louis Court of Appeals), 263 S. W. 
485, action for money had and received was 
brought to recover $920 which plaintiff had 
paid the bank in installments under an agree- 
ment whereby the bank was to issue its check 
on a Petrograd bank for 4,000 rubles. It was 
not denied that plaintiff had performed in full 
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his part of the agreement, and that the bank 
had refused to issue the check. It seems that 
this constituted the entire case, although the 
bank sought to show that it refused to issue 
the check because on account of the conditions 
then and ever since existing in Russia it could 
not get a letter of advice to its Petrograd cor- 
respondent, according to usual custom, and 
that the bank in Petrograd would refuse to 


honor the check unless and until it had re- 


ceived a letter of advice from defendant bank. 
When plaintiff had made payment in full under 
the agreement he demanded the check, which 
defendant refused, although it had sufficient 
funds in the Petrograd bank to meet the check. 
Defendant offered plaintiff 4,000 rubles, but the 
latter refused to accept them. There was a 
directed verdict in favor of plaintiff, which was 
sustained on appeal, the court holding that the 
bank was not excused from performing its 
agreement to issue the check by its inability 
to get a letter of advice to its Petrograd corre- 
spondent. It was further held that the bank 
could not defend on the ground that there 
was a sale of rubles and that on refusal to 
issue check recovery could be had only for the 
value of the rubles purchased in Petrograd. 
In part the court said: 

“Defendant concedes in its answer that it 
agreed to issue the check on Petrograd to 
plaintiff when he completed his payments for 
the 4,000 rubles. Plaintiff performed, and de 
fendant refused to perform when it concedes 
that the funds were in a Petrograd bank for 
the purpose of meeting the check when pre 
sented. There was nothing to prevent defend- 
ant from issuing its check. The funds were 
ready to pay it, and the mere fact that it could 
not get a letter of advice to its Russian corre- 
spondent would not excuse it from performing 
a contract it had agreed to perform.” 


LIST OF GOODS BY LOT NOT “ITEMIZED 
INVENTORY” WITHIN IRON SAFE CLAUSE 
OF POLICY.—A list of goods by lot, as one lot 
of ribbons, one lot of dry goods, etc., without 
an itemized list of the goods in the lots, is 
held in Lewis v. National Fire Ins. Underwrit- 
ers, 101 So. 296, decided by the Supreme Court 
of Mississippi, not an “itemized inventory” of 
the stock, within the requirement of the iron 
safe clause of a policy of insurance. Said the 
court: 

“We are clearly of the opinion that the 
court below was correct in holding that this 
provision of the policy had not been complied 
with. The appellant contends that the invoice 
or list of the goods made at the time of the 





purchase was a sufficient inventory within the 
contemplation of the policy, and since this list 
had been lost the requirement that it be pro- 
duced was satisfied by the testimony of the 
appellant as to its contents. 

“In the case of Mitchell v. Insurance Co., 111 
Miss. 253, 71 South. 382, an inventory, made 
out in lots as was the list in the present case, 
was, at the request of the agent of the insur- 
ance company furnished to him before the 
policy was issued. This inventory was exam- 
ined and approved by the agent, and the as- 
sured was informed that it was sufficient. Un- 
der that state of facts the court held that, 
since the inventory had been furnished at the 
request of the agent, and the agent knew that 
the assured was undertaking to furnish him 
with an inventory of merchandise in his store 
upon which he desired to obtain insurance, 
and under these circumstances he accepted and 
expressly approved it, and issued the policy 
thereon, the company was estopped by its con- 
duct to deny the sufficiency of the inventory. 
There are, however, no such facts in the pres- 
ent case.” 


LABORER SEEKING SHELTER FROM 
THUNDER STORM IS IN COURSE OF EM- 
PLOYMENT.—Holding that a laborer employed 
in the open was in the course of his employ- 
ment while taking shelter under a tree from 
a thunder storm, where he was struck and 
killed by lightning, the court, in Maduro v. 
City of New York, 238 N. Y. 214, 144 N. E. 
505, said: 

“There is no question that decedent was in 
the course of his employment at the time he 
was struck. He had received specific instruc- 
tions to remain at his place of employment in 
order to perform certain duties when the storm 
had passed. Under these circumstances, he 
had the right to seek shelter from the storm, 
and the effort thus to avoid its consequences 
did not any manner break or suspend the re- 
lationship of employee. Matter of Moore v. 
Lehigh Valley R. R. Co., 169 App. Div. 177, 
154 N. Y. Supp. 620; affd., 217 N. Y. 627, 111 
N. E. 1092. 

“The only question then is whether, as the 
result of his employment, which continued 
while he sought shelter, he was exposed to 
any unusual risk. Matter of Katz v. A. Ka- 
dans & Co., 232 N. Y. 420, 134 N. E. 330, 23 
A. L. R. 401. 

“We think that, as the result of judicial 
knowledge, which may be taken of scientific 
facts, the Industrial Board was permitted, 
without expert evidence, to find as it did by 
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implication, and that we are permitted to say 
that he was. It is a matter of widespread 
scientific belief and declaration that a wet 
tree is a ready conductor of a current of elec- 
tricity, and that a person standing under such 
a tree is exposed to a degree of danger which 
does not confront one in the open spaces of a 
highway or field. Chiulla de Luca v. Bd. Park 
Com’rs of City of Hartford, 94 Conn. 7, 107 
Atl. 611. This scientific belief is so widespread 
that we think the Industrial Board had the 
right to take notice of it, without testimony, in 
deciding that this accident was the result of a 
special risk incidental to the employment of 
decedent. Jackson v. Wisconsin Tel. Co., 88 
Wis. 243, 60 N. W. 430, 26 L. R. A. 101; Starr 
v. South Bell Tel., etc., Co., 156 N. C. 435, 72 
S. E. 484. If we are correct in this, then cer- 
tainly there was evidence to sustain the find- 
ing of the Industrial Board, assuming that we 
are permitted to consider that question. 


“Accidents resulting from lightning have 
been the subject of conflicting decisions. But 
in the cases which have held that an award 
should not be made for death resulting from 
such a cause, there has been quite uniformly 
a finding of fact that there was not any un- 
usual risk of such an accident incidental to 
the employment, and that therefore the acci- 
dent could not be charged to the latter, or said 
to spring out of it.” 








TO OUR VALUED FRIENDS AND 
SUBSCRIBERS 


We take pleasure in announcing to you that 
the Central Law Journal has‘ changed owners. 
As new owners we aim to make this Journal 
one of the best that money and ability can 
produce for the lawyer. Mr. C. P. Berry will re- 
main with us as Editor, but it is our aim to 
build an Associate Editorial Staff that will 
furnish articles of value and instruction to 
our many readers. 


Your valued patronage in the past is highly 
appreciated by us and any help or suggestions 
to improve the Journal will be received and 
acted upon with favor, or you may have a 
friend whom you think the Journal will bene 
fit; if so, kindly send his name and address 
and we will send sample copies for his in- 
spection. 

CENTRAL LAW JOURNAL 
322 N. Grand Blvd. 
St. Louis, Mo. 





POWER OF THE LEGISLATURE TO 
CALL A CONSTITUTIONAL 
CONVENTION 
By W. W. Thornton 


This article is limited to those instances 
where a State Constitution makes no pro- 
vision for the calling of a convention to re- 
vise or prepare a new Constitution for 
submission to the electorate for adoption 
as the organic law of the State. Nor has it 
any reference to the amendment of the 
present Constitution of a State; for in the 
Constitutions of perhaps every State a 
method is provided for the amendment of 
its Constitution. 


In the States of Arkansas, Connecticut, 
Indiana, Louisiana, Mississippi, Massa- 
chusetts, New Jersey, North Dakota, Penn- 
sylvania, Rhode Island, Texas and Ver- 
mont no provision is made for calling a 
convention to revise or amend their State 
Constitutions; but provision is made for 
amendments by legislative action, subject, 
in practically every instance, to the ap- 
proval of the electors at an election there- 
after held. ; 

Under the power conferred upon the 
Legislature to submit to the electorate pro- 
posed amendments to the State Constitu- 
tion, the Legislature cannot submit as 
amendments provisions so broad and varied 
as to constitute a new and complete Con- 
stitution.t 

Coming back to the central theme of this 
article, the question is, has the general 
assembly, when there is no constitutional 
provision on the subject, authority to call 
a convention to revise the Constitution of 
its State or to make a new one without 
first submitting the matter to the voters of 
the State and receive an affirmative an- 
swer ? 

In Indiana, in an opinion. of seven pages, 
the Supreme Court of that State, by a 
divided court, answered this question in 
the negative. But one case is cited, and 

(1) Ellingham vy. Dye, 178 Ind. 336; 99 N. E. 

x ama. Cas. 1915c 200; ‘affirmed 231 U. S. 205; bs 


206; See also Marshall v. State, 231 U. 
20: 34 Sup. Ct. 92; 58 L. Ed. 206. 
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that one is the case previously cited 
herein.” 

The court asserted that the ‘‘ Legislature 
has no inherent rights. Its powers are de- 
rived from the Constitution.’’ These are 
propositions that do not meet with univer- 
sal approval; for it is the prevailing theory 
in many States that, aside from the Fed- 
eral Constitution, the laws and treaties of 
the United States and the State Constitu- 
tion, the Legislature possesses supreme 
power. 

But the court seeks to draw a distinction 
between the ordinary powers of the Legis- 
lature as a body enacting laws and as a 
body providing the instrumentalities for 
the electorate to amend the State’s Con- 
stitution, by saying: ‘‘Where some action 
of the legislative body which action is out- 
side of the particular field fixed by the 
Constitution and is not strictly legislative 
within the meaning of section one, article 
four (vesting ‘the legislative authority of 
the State’ ‘in the general assembly’) is 
sought to be justified, a warrant of the 
same must be found somewhere—if not in 
the Constitution, then directly from the 
people who, by the terms of the Bill of 
Rights, have retained the right to amend 
or change their form of government.’’ 
‘‘The right of the people in this regard,’’ 
declared the court, ‘‘is supreme, sub- 
ject, however, to the condition that no 
new form of a Constitution can be estab- 
lished on the ruins of the old without 
some action on the part of the representa- 
tives of the old, indicating acquiescence 
oat” Bennett v. Jackson, 186 Ind. 533; 116 N. E. 


(3) “The State Legislature possesses all legis- 
lative power, except such as has been delegated to 
Congress and prohibited by the Constitution of the 
United States to be exercised by the United States, 
and such as are expressly or impliedly withheld by 
the State Constitution from the State Legislature. 
The only limitations, therefore, upon the power 
of the Legislature are those imposed by the State 
Constitution, Federal Constitution and the treaties 
and acts of Congress adopted and enacted under 
it.’ From Townsend v. State, 147 Ind. 624; 47 N. 
EK. 19; 37 L. R. A. 294; 62 Ann. St. 477; State v. 
McClelland, 138 Ind. 395; 37 N. E. 799. As early 
as 1842 the Supreme Court of that date said: 
“The legislative authority of this State has the 
right to execute supreme and sovereign power, 
subject to no restrictions except those imposed by 
our own Constitution, by the Federal Constitution, 
and by the laws and treaties made under it. This 
is the power under which the Legislature passes 
all laws.’’ Beauchamp v. State, 6 Blackf. (Ind.), 
298; Heddrick v. State, 101 Ind. 564; 1 N. E. 47; 
Fry v. State, 63 Ind. 552, 559; Campbell v. Dwig- 
gins, 83 Ind. 473, 480. 





therein; and, the general assembly being 
the closest representative of the old, its 
approval must be obtained by some affirma- 
tive act.’? ‘‘How may these—the people 
and the Legislature—get together on this 
proposition? If no positive rule is pro- 
vided by the fundamental law of the State, 
then, if a custom has prevailed for a suffi- 
cient length of years so that it is said to be 
fully established, that rule of custom must 
prevail.’’ The court then proceeds: ‘‘It 
seems to be an almost universal custom in 
all the States of the Union where the Con- 
stitution itself does not provide for the 
calling of a constitutional convention, to 
ascertain first the will of the people and 
procure from them a commission to call 
such a convention, before the Legislature 
proceeds to do so. The people being the 
repository of the right to alter or reform 
its government, its will and wishes must 
be consulted before the Legislature can 
proceed to call a convention.’’ 

The court was passing upon the consti- 
tutionality of a statute calling a convention 
to revise the present Constitution of the 
State. This was the act of 1917. In 1914 
the question of calling a constitutional 
convention had been voted down at the 
general election under an act of 1913 pro- 
viding for an election in 1914 to determine 
whether or not a convention should be 
called. 

It will thus be seen that the act of 1917 
calling a convention without a popular 
vote authorizing it, was declared uncon- 
stitutional because it violated ‘‘an almost 
universal custom in all the States of the 
Union,’’ and in one instance in Indiana, 
of first submitting to the popular vote if 
a constitutional convention should be 
ealled. No specific clause of the present 
Constitution was pointed out as being vio- 
lated by the act of 1917; and there was 
none. 

A vigorous dissenting opinion, of great 
power, was filed in this ease. The result of 
the decision, as pointed out in this dissent- 
ing opinion, is that the Legislature cannot 
call a convention to revise the Constitution, 
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yet it can adopt a statute providing for 
such a constitutional convention; and if 
the electorate says ‘‘yes,’’ then it may 
enact the statute, and if it says ‘‘no’’ it 
eannot.* 

In 1851 the Legislature of Mississippi 
called a convention, to revise the Constitu- 
tion of the State, without taking the vote 
of the electors therein; but that convention 
adopted a resolution wherein it gave its 
opinion that the action of the Legislature 
in calling the convention was unauthorized 
because at variance with the spirit of re- 
publican institutions.® 


But in 1890 the Legislature, without a 
vote of the people authorizing it, called a 


(4) This decision was rendered in 1917, when all 
kinds of constitutional heresies were in the air 
and socialism was rife. That probably had some- 
thing to do with the decision. It was not a propi- 
tious time to call a constitutional convention. In 
the dissenting opinion it is said: ‘It may be and 
probably is true that, in view of existing war 
conditions, this is an ill-chosen time to attempt 
constitutional revision.”” It would look like, from 
this, that that question was discussed in the con- 
sultation room. The court in the principal opinion 
cites § 17, p. 27 of the Ruling Case Law in sup- 
port of the statement that the wishes of the peop.e 
“must be consulted before the Legislature can pro- 
ceed to call a convention,’ and to this statement 
was cited Miller v. Johnson, 92 Ky. 589; 18 S. W. 
§22; 15 L. R. A. 524, and State v. Dahl, 6 N. D. 8.; 
68 N. W. 418; 34 L. R. A. 97; but the assertion 
in the opinion, in the phrase quoted, is not sup- 
— by these two cases. xamine Wells v. 

ain, 75 Pa, St. 39; 15 Am. Rep. 563. The cour: 
also cites Hoar on Constitutional Conventions, p. 
68, published in 1917, which supports its opin:on. 
Of the twelve States whose Constitutions provide 
for their amendment no requirement of submittin 
to the electorate whether or not a constitutiona 
convention shall be called, yet in each State that 
question was so submitted, to-wit: Arkansas Acts 
1874, p. 2 (or 31); Indiana, Acts 1823, p. 121; Acts 
1828, p. 22; Acts 1840, p. 22; Acts 1846, p. 97; Acts 
1849, p. 36; Acts 1859, P; 97; Acts 1913, p. 812; 
Louisiana Acts 1852, p. 57; Acts 1896, p. 85; Acts 
1879, p. 12; Acts 1890, p. 85; Acts 1913, p. 1; Massa- 
chusetts Act of June 16, 1820; Act 1851 (defeated); 
Acts 1853, p. 133; Acts of 1916; North Dakota, 
Resolution of 1896 (State v. Dah!, supra)... Penn- 
sylvania Act 1871, p. 282 (see Wells v. Bain, supra 
and Wood's Appeal, 75 Pa. St. 59). Acts 1834-35, 
270; Acts 3836, 214. Texas Acts 1875, p. 201. 
Prof. Holcombe in his work on State Government 
in the United States, page 92, says: “The prac- 
tice of obtaining the popular approval for the call- 
ing of a convention has become the general rule.” 
but he nowhere says it is a a unless the 
existing State Constitution requires it. 

The Legislature of Rhode Island required of the 
members of the States Supreme Court to answer 
(as it had a constitutional right to require) (a) 
whether the electors could be called upon to elect 
members to a convention to form a new Con- 
stitution; and (b) whether, if the General Assem- 
bly submitted to the electorate the question of 
calling a convention and a majority voted in favor 
of such a step, a convention could then be called. 
Both questions were answered in the negative. 
In re Constitutional Conventions, 14 R. L 649. In 
that State it has been said that such opinions 
“can have no weight as precedents.’’ Taylor v. 
Place, 4 R. I. 324-362. In re Constitutional Con- 
vention, 14 R. I. 649, the justices cite Opinion of 
the Justices, 6 Cush. 573, which does not support 
them, in fact, when rightly considered. 


(5) Dodd Revision and Amendment of State 
Constitutions, p. 48. 





constitutional convention, and it was held.® 

Turning now to the other side of this 
question we find it laid down by a standard 
work, long recognized as of the highest 
authority by the courts and legal profes- 
sion, that a State Legislature may call a 
convention to revise or frame a new Con- 
stitution without a mandate from the elec- 
torate of the State. ‘‘It is too late to deny 
the right of a Legislature, in the absence 
of express constitutional authority, to call 
a convention, and in general impose upon 
it conditions in relation to its organization, 
and, to some extent, its proceedings. 
Though doubtless considered irregular in 
its earlier stages, the usage has become 
established for Legislatures to take the ini- 
tiative in such eases, as of course, and since 
the year 1820, when the New York Council 
of Revision vetoed’ a convention bill be- 
cause the Legislature had passed it without 
providing for a submission of it to the 
people, not as being beyond its power, but 
as inexpedient, the power has very fre- 
quently been exercised.’’® 

In a standard encyleopedia where is first 
discussed the restricted power of the Legis- 
lature to propose amendments to the exist- 
ing Constitutions, it is said: ‘‘On the 
other hand, long established usage has set- 


(6) Dodd Revision and Amendment of State 
Constitution, p. 47, note 36. In Sproud vy. Fred- 
ericks, 69 Miss. 898, 11 So. 472, the adoption of 
the Constitution of 1890 was upheld. Twenty years 
after the opinion in Opinion of Justices, Cush. 
573, was given, the Legislature (1853) of Massa- 
chusetts called a constitutional convention to pro- 
pose a Constitution; one was drafted and sub- 
mitted to the people. Able lawyers defended the 
method followed, Choate, Parker 11 Debates 
(Mass.) Conv. 1853, p. 153. 
es” Jameson on Constitutional Convention, p. 

(8) Jameson on Constitutional Conventions, p. 
388. In this work page 210, sec. 219, Jameson 
says: ‘The second division (of this work), con- 
—s of conventions called for legitimate con- 
stitutional purposes by the respective State Legis- 
latures, under their eneral legislative power, 
without the special authorization of their Consti- 
tutions, comprises 27 conventions.”’ But a critical 
examination of the States shows that Jameson 
overstated the number. Dodd in his work entitled 
“The Revision and Amendment of State Constitu- 
tions,’”’ preface p. vi, says Jameson’s work con- 
structs a theory regarding constitution conven- 
tions, which conformed more or less closely to 
the facts, but in which the facts were subor- 
dinated to the theory; Oberholzer and Borgeaud 
(Adoption and Amendments of Constitution in 
Europe and America) based their treatment of the 
subject ap: od upon the foundation of Judge 
Jameson’s theory.”” He farther says: ‘The prac- 
tice of obtaining the popular approval for calling 
a convention may be said to have become almost 
a settled rule. Thirty-two State Constitutions re- 
quire such a popular expression of approval, and 
even where it has not been expressly required 
such a popular vote has been taken in a majority 
of cases in recent years,” p. 61. 
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tled the principles that a general grant of 
legislative power carries with it the author- 
ity to call conventions for the amendment, 
or revision of the Constitution; and even 
where the only method provided in the 
Constitution for its own modification is by 
legislative submission of amendments, the 
better doctrine seems to be that such pro- 
vision, unless in terms restrictive, is per- 
missive only, and does not preclude the 
calling of a constitutional convention under 
the implied powers of the legislative de- 
partment.’”? 


Speaking of the power of the Legislature 
to call a constitutional convention it was 
said in a Pennsylvania ease: ‘‘It may be 
an invitation in the first place, as was the 
acts of 1789, under which the convention 
of 1790 was convened, and an authority to 
the people to meet in primary assemblies 
to select delegates and confer on them un- 
restricted powers, or it may be a law to 
take the sense of the people on the question 
of calling a convention, and then a law to 
make the call and confer the powers the 
people intend to confer upon their 
agents.’’20 


In 1848 Mr. Webster, in his argument in 
the case of the Rhode Island Rebellion, 
said ‘‘that of the old thirteen States, their 
Constitutions with one exception, contained 
no provision for their own amendment, yet 
there.is hardly one that has not altered its 
Constitution, and it has been done by con- 


(9) 6 Am. and Eng. Encyclopedia Law (2nd 
Ed.), 902, quoted with approval in E.lingham _ v. 
Dye, 178 Ind. 336, 99 N. EB. 1, 29; Ann. Cas. 1915C 
200: ‘It has now become the established rule 
that where the Constitution contains no provision 
for the calling of a convention, but has no pro- 
vision expressly confirming amendment to a par- 
ticular method, the Legislature may provide by 
law for the catling of a convention.’’ Dodd on 
“Revision and Amendment of State Constitutions,” 
p. 44. Judge Jameson in his work on Constitu- 
tional Conventions (which has received the high 
approval of Judge “ome in his Constitutional 
Limitations (p. 44), speaking of Indiana and Ver- 
mont, that since a certain date, they have not 
had constitutional conventions, observes that they 
“doubtless : * might, at any time, have 
called them.” (4th Ed.), p. 623. 


(10) Wells v. te = Pa. St. 47, 49; Wood's 
Appeal. 75 Pa. St. 59. In 6 Am. and Eng. Ency. 
Law, 896. it is said: “It requires no provision in 


the existing Constitution to authorize the calling 
of a convention for the purpose of revising the 
fundamental law. The legislature department of 
the government is alone empowered to take initia- 
tive in calling a constitutional convention, unless 
a different mode of procedure is laid down in the 
Constitution. And such action may be taken in 
the form of a joint resolution; a formal statute is 
ae in order to provide for a lawful con- 
vention.” 





ventions called by the Legislature, as an 
ordinary exercise of power.’’!4 

In New Jersey in 1844 the Legislature 
ealled a constitutional convention, exclud- 
ing women from the right to vote, and the 
act was upheld. ‘‘It required no constitu- 
tional authority,’’ said the court, speak- 
ing of the power of the Legislature to call 
a convention. ‘‘It was the exercise of the 
sovereign power of the people.’’!? 


With the exception of the opinion of the 
justices in Rhode Island, the resolution of 
the Legislature of Mississippi (which in 
subsequent years was ignored by that 
body), and the statement of one text 
writer, the opinion in the Indiana case of 
Bennett against Jackson is unsupported; 
while on the other hand the statements in 
several Supreme Court decisions and a 
number of text writers are to the contrary. 


The dissenting opinion in that case is 
one of cogent reasoning. It is too long to 
quote, except in part, which we make: 
‘‘The majority opinion in this case con- 
cedes the power to exist in the Legislature, 
but holds that it cannot be exercised until 
the consent of the people has been secured 
by a referendum vote on the question of 
the desirability of such a convention. The 
Constitution places no such restriction or 
limitations on the power. If the power 
exists in the Legislature, it exists subject 
only to the restrictions placed upon it by 
the Constitution, and no other ean right- 


(11) Luther v. Border, 7 How. 1. In Bennett v. 
Jackson, supra, it was contended by the appellant 
that Webster never intended to mean that the 
Legislature had power to call a_ constitutional 
convention without a vote of the electors author- 
izing the call, citing vol. 6, pp. 286-320 of Web- 
ster’s works, edited by himself and published by 
Little, Brown & Company. But that is not the 
interpretation placed upon _ the language quoted 
ge i A Jusee Stove, in Wood’s Appeal, 75 Pa. 

» Pp. , : 


a2 Carpenter v. Comish, 83 N. J. L. 254, 83 Atl. 
31. t may be observed that the Continental Con- 
gress in 1786, sitting at Annapolis, ws be ema oe 
proposed to the several States of the Union that 
they send the following May delegates to Phila- 
delphia to revise the Articles of Confederation, 

that these delegates formed the present Fed- 
eral Constitutions. A vote of the electorate of the 
several States was not taken on the subject of 
forming a Constitution or of revising the Articles 
of Confederation. “Some of the Constitutions 
pointed out the mode for their own modification; 
others were silent on that subject; but it has been 
assumed that in such cases the power to originate 
proceedings for that purpose rested with the Leg- 
islature of the State, as the department most 
nearly representin its general sovereignty, and 
this is doubtless the correct view to take of this 
—- "Cooley on Constitutional Limitations, 
p. ; 
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fully be imposed by the courts. To do so 
is an unwarranted assumption of power. 
Where the Constitution does not prescribe 
the specific manner in which power shall 
be executed the Legislature may determine 
the manner of such exercise, and the court 
should not substitute its discretion, in this 
respect, for that of the Legislature. The 
Legislature in its discretion adopted a plan 
by which the people may, if they desire, 
frame and adopt a new Constitution. The 
majority opinion outlines another plan by 
which the same result may be accomplished 
by the people and holds that the plan so 
outlined is exclusive of all others, and is 
the only method that can be legally pur- 
sued. According to the prevailing opinion 
the essential thing to the validity of any 
act of the Legislature providing for a con- 
stitutional convention is the preliminary 
submission of the question of the desira- 
bility of such a convention to a vote of the 
people. No plan adopted can be valid 
without such provision. By what author- 
ity is such requirement imposed? The 
Constitution does not require it and the 
court has no power to impose it. The 
court possesses no legislative powers and it 
certainly cannot take from or add to the 
Constitution by one jot or title. I think 
that a court should not by its fiat attempt 
to limit the powers of a co-ordinate branch 
of the government to any extent further 
than such power is limited by the Consti- 
tution.’’ : 


AN UNFOUNDED ASPERSION 


There is no better assurance of an honest 
and incorruptible judiciary than an inde- 
pendent and fearless Bar, alert to call to 
account members of the judicia] depart- 
ment for misconduct. 

From this it follows that the Bar should 
be equally alert in defending judges from 
unfounded aspersion, and this is particu- 
larly true when the judge is the target of 
covert attack in the public press, to which 





his position prohibits him from making 
reply. 

It has been stated in the public press 
that Chief Justice Taft is ‘‘receiving a 
$10,000 annuity from the Carnegie Cor- 
poration of New York’’ and that ‘‘the 
income comes from $200,000 in mortgage 
bonds of the United States Steel Corpora- 
tion.’’ 

It is apparent that this is a part of the 
propaganda to limit the power of the 
Court to declare legislative action void 
when it transgresses the probihition of the 
Constitution for the articles above quoted 
from refer at length to such decisions and 
expressly disclaim personal animus toward 
the Chief Justice. One of them says: 

‘‘Mr. Taft’s long record in public life, 
his spotless reputation, make any ques- 
tion of his motives, character or patriot- 
ism impossible. ’’ 

Notwithstanding this broad disavowal, 
great injustice has been done by the tacit 
innuendo of the articles referred to, and 
the simple facts should be set forth and 
dispassionately considered. 

Andrew Carnegie contemplated the crea- 
tion of a fund to be administered by the 
Carnegie Foundation, for the payment of 
pensions to all ex-Presidents and their 
widows, but abandoned this project and 
by his will provided for the payment of 
annuities to the widows of ex-Presidents 
Cleveland and Roosevelt and to ex-Presi 
dent Taft. This will has ben duly prv- 
bated and there is not now pending in any 
court any question as to its validity. At 
the time of the making of Mr. Carnegie’s 
will Mr. Taft oceupied no judicial or other 
public position. He was then a private 
citizen. At the time of his appointment to 
the position of Chief Justice there was no 
possibility of any question coming before 
him for decision in which the interests of 
the testator or his estate or of any of the 
beneficiaries of the will of Andrew Car- 
negie would be involved. 

It should be remembered that those 
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legacies weer made by Andrew Carnegie as 
an individual, and that they were made in 
favor of individuals for whom Mr. Car- 
negie had high regard. His personal 
friendship for William Howard Taft was 
well known, and the legacy in question 
was a natural expression of that friend- 
ship. No man can hope to reap any per- 
sonal benefit from gifts which cannot take 
effect until his death. It is therefore ab- 
surd to attribute any improper motive to 
Mr. Carnegie in the making of this be- 
quest. 

But suggestions have been made that 
there was impropriety in the acceptance 
of this annuity by Mr. Taft after he became 
Chief Justice, because the bulk of Mr. 
Carnegie’s wealth was derived from the 
United States Steel Corporation, and be- 
cause litigation involving that corporation 
might come before the United States Su- 
preme Court. Before his death Mr. Car- 
negie had ceased to be the owner of any 
stock in the Steel Corporation and was not 
interested in its profits or losses. He had 
converted all his interests in that corpora- 
tion into bonds of the corporation secured 
by first mortgage on its property, and even 
if the corporation were dissolved by a pro- 
ceeding under the Anti-Trust Law, the 
property would not be destroyed nor the 
value of the bonds affected. A decree for 
the dissolution of the corporation or for 
its separation into its original constituents 
would affect only the value of its stocks 
and indirectly perhaps the amount of its 
earnings, but no court would or could by 
judicial decree destroy’ the property on 
which the bonds were secured. What basis 
ean there be for any criticism, therefore, 
of the Chief Justice in continuing to accept 
the annuity provided for him by his per- 
sonal friend in his will? 


Charges of wron-doing should not be 
made without full knowledge of all the 
facts. When they must be made they 
should be clearly set forth in plain lan- 
guage without covert implication, so 





couched as to awaken the too ready ten- 
deney of the uninformed to entertain sus- 
picion. 

It is believed that the overwhelming 
majority of the members of the Bar, 
trained to orderly and logical mental proc- 
esses, lovers of justice and fair dealing, 
and those gentlemen of the press who sin- 
cerely believe in the principles recently 
enumerated in their code of ethics will not 
approve the methods employed in this in- 
direct and undeserved attack upon the 
Chief Justice—American Bar Association 
Journal, May, 1923. 








WORKMEN’S COMPENSATION INJURY 
FROM BLOW BY FELLOW EMPLOYEE 


FERGUSON v. CADY-McFARLAND GRAVEL 
COMPANY 


101 So. 248 


(Supreme Court of Louisiana. June 20, 1924) 


A track employee who, while at work in a 
stooping position, was struck on the head with 
an iron instrument in the hands of a fellow 
employee, held injured by accident “arising out 
of and in course of employment,” within Em- 
ployers’ Liability Act. 


LAND, J. The Judges of the Court of Ap- 
peal for the Second Circuit of the State of 
Louisiana have requested instructions from 
this court as to whether or not the petition 
filed in this case by Alice Ferguson and her 
three minor children discloses a cause of ac- 
tion against defendant company for compensa- 
tion for the death of decedent under the Em- 
ployers’ Liability Act (Act 20 of 1914), and 
amendments to said act. Plaintiff is the sur- 
viving widow of Peter Ferguson, who was 
killed by a fellow employee. The petition 
shows that defendant company conducts a 
gravel removing plant, completely equipped 
for such work, and consisting of steam shovels, 
railroad equipment, and such other apparatus 
as is used in sueh a business. Plaintiff al- 
leges that her late husband and the father of 
her children had been in the steady and con- 
tinuous employment of defendant company 
eight months prior to the accident, which oc- 
curred on June 15, 1923, and that the employ- 
ment of deceased consisted of day labor in and 
about the various parts of the plant, and more 
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particularly in the railroad department thereof, 
and that he was always subjected to the haz- 
ards of his employment in and about the plant. 

Plaintiff alleges that while deceased was so 
employed, and actually at work, repairing the 
right of way of said railroad within the con- 
fines of the plant, and while shoveling gravel 
and working on the filling between the cross 
ties of the track, and while in a stooping posi- 
tion in the course of his employment, he was 
struck on the head with an iron instrument in 
the hands of a fellow employee of said plant, 
without knowing why he was so struck, or re- 
gaining consciousness thereafter. 

Petitioner alleges the death of her husband 
as the result of the injuries received by him, 
and claims compensation under subsection 2 of 
section 8 of Act 247 of 1920, for the joint use 
of herself and minor children, in the sum of 
$10.80 per week for a period of 300 weeks, and 
also for burial expenses and medical fee. 

Section 38 of Act 38 of 1918 (section 1) de 
fines the word “accident” to mean: 

“An unexpected or unforeseen event happen- 
ing, suddenly or violently, with or without 
human fault and producing at the time ob- 
jective symptoms of an injury.” 

Petitioner alleges that, as a result of the 
blow received at the hands of his fellow em- 
ployee, one-half of the skull of decedent was 
torn away. 

(1) The accident alleged in the petition, 
therefore, clearly falls within the definition of 
the statute. 

Section 2 of the Employers’ Liability Act of 
1914, as amended by Act 38 of 1918, § 1, pro- 
vides: 

“That if an employee employed as _ herein- 
above set forth * * * receives personal in- 
jury by accident arising out of and in the 
course of such employment, his employer shall 
pay compensation in the amounts and to the 
person or persons hereinafter specified.” 

Taking the allegations of the petition as true, 
for the purpose of disposing of the exception 
of no cause of action, it is clear that the acci- 
dent arose “in the course of” the employment. 

The sole question left remaining for decision 
is: Was this an accident arising “out of” the 
employment? 

(2) As the statute expressly makes the em- 
ployer liable, even when the injury occurs 
through the tort of a third person, for stronger 
reasons the employer should be held liable 
when the injury results from the tort of a 
fellow employee, as the employer and his em- 
ployees have contracted among themselves to 








come under the terms of the Employers’ Lia- 
bility Act, a statute essentially intended to pro- 
vide insurance for the employee against “all 
the risks to which he may be exposed by his 
employment.” Dyer v. Rapides Lumber Co., 
154 La. 1091, 98 South. 677. 


“The test to determine whether injuries to 
a workman arise out of his employment is not 
whether the cause of the injury, that is, the 
agency producing it, was something peculiar 
to the line of employment, but whether the 
nature of the employment was such that the 
risk from which the injury resulted was 
greater for the workman than for a person not 
engaged in the employment.” Myers v. La. Ry. 
& Nav. Co., 140 La. 937, 74 South. 256. 


We applied this rule in the Dyer Case, in 
which the employee was assassinated at night, 
while he was in his locomotive in the woods, 
and was at work in a stooping position, hold- 
ing that the accident arose out of the employ- 
ment because the workman was exposed to 
some risk manifestly necessitated by his em- 
ployment. 

An employee, like the decedent, who may 
have an enemy among his fellow employees in 
the same gang in which he is required to work, 
necessarily comes in contact with such enemy 
throughout all hours of the day, and is con- 
stantly exposed to assault and bodily harm. He 
therefore incurs greater risk necessitated by his 
employment than a person ordinarily would 
be subjected to outside of such employment. 


(3) The moment we begin to indulge in 
hair-splitting distinction in cases of this kind, 
that moment we approach the danger line of 
reading into the statute defense that the 
employee assumes the risks of his employ- 
ment, a defense which the employer is ex- 
pressly prohibited from urging under the Em- 
ployers’ Liability Act against a claim for com- 
pensation by a workman. Act 38 of 1918, § 4. 
Whether the employer, the employee, or the fel- 
low employee is guilty of negligence or not is 
immaterial, so far as the liability of the em- 
ployer is concerned. Garcia v. Salmen Brick 
& Lumber Co., 151 La. 784, 92 South. 335. 
Therefore the decisions cited by able counsel 
representing defendant company, and found in 
the American Law Reports (volume 15, p. 583), 
to the effect that the employer is responsible 
only when he knew of the dangerous character 
of the co-employee, are inapplicable, as such 
cases hold the employer liable only when he is 
proven to be guilty of negligence. An em- 
ployee is powerless to select competent and 
law-abiding fellow employees, and, evidently, 
does not assume any risk under the Employers’ 


























XUM 


Vol. 97 


CENTRAL LAW JOURNAL 375 








Liability Act because of the hiring by the em- 
ployer of unskilled and vicious workmen. 

As employment in gang work, such as de 
cedent was engaged in, necessitates collabora- 
tion, the working together of the employees 
constitutes the nature of such employment, 
and the risk of assault and personal injury to 
the employee is to be viewed from that aspect. 
Obviously, such risk is greater than it would 
be to a person not engaged in such employ- 
ment, because such person is not required to be 
constantly in the presence of an enemy, should 
he have one 

For ‘the reasons assigned, we are of the 
opinion that the petition discloses a cause of 
action, and the Judges of the Court of Appeal of 
the Second Circuit are so instructed. - 


NOTE—Assault of Fellow Employee as Aris- 
ing Out of and in the Course of the Employ- 
ment—In Swift & Co. v. Industrial Com’n, 
287 Ill. 564, 122 N. E. 796, 18 N. C. C. A. 1048, 
4 WwW. C. L. J. 35, an assault by one employee 
upon another which grew out of an altercation 
concerning their work, was held to be within 
the Compensation Act of Illinois. The injury 
was therefore compensable. 

The shooting of a head waiter by a waiter 
whom he had discharged in the exercise of his 
authority, was held to be compensable. Cran- 
ney’s Case, 232 Mass. 149, 122 N. E. 266, 3 
Ww. c. L. J. 641. 

Where a boiler washer’s helper, who had 
quit his employment, became angry when the 
washer applied to the foreman for another 
helper, and shot the washer im an ensuing 
quarrel, it was held that the accident arose 
out of the employment. Chicago, R. I. & P. R 
Co. v. Industrial Com’n, 288 Ill. 126, 123 N. E 
278, 4 W. C. L. J. 159. 

In Stillwagon v. Callan Bros., 170 N. Y. 677, 
121 N. E. 893, 2 W. C. L. J. 379, deceased and 
a fellow employee were engaged in hauling 
brick, and in a quarrel as to which should load 
first, deceased was struck and killed by the 
other employee. It was held that his death 
was not compensable, as the injury was not a 
natural incident of the work deceased was en- 
gaged in, and in participating in a fight he 
took himself outside of his employment. 

Where claimant, culling barrel staves, got 
into a dispute with another employee, also 
culling staves, about one taking staves from a 
rack of the other, and claimant was assaulted 
and injured by the other employee, it was held 
that the injury was compensable. Pekin Coop- 
erage Co. v. Industrial Com’n, 285 Ill. 31, 120 
N. E. 530, 3 W. C. L. J. 26. 

Where two employees engaged in a fight as 
the result of an altercation concerning the use 
of certain ladles, and one was killed, it was 
held that his death did not arise out of the 
employment, as the men turned temporarily 
from their work to engage in their own quar- 
rel. Jacquemin v. Turner & Seymour Mfg. Co., 
92 Conn. 382, 103 Atl. 115. 

This subject is quite exhaustively treated in 
Schneider, Workmen’s Compensation, Vol. 1, 
commencing on page 710. 





BOOK REVIEWS 
THE MONROE DOCTRINE 


The Carnegie Endowment for International 
Peace has: published through the Oxford Uni- 
versity Press, New York, a volume entitled 
The Monroe Doctrine, showing the importance 
of the Doctrine in the international life of the 
States of the new world. The work is by 
Alejandro Alvarez. The purpose and the con-- 
tents of the book are best shown by the follow- 
ing paragraph taken from the preface: 

“The undersigned felt that the Carnegie En- 
dowment for International Peace should con- 
tribute in some way to the hundredth anni- 
versary of the Doctrine which has made for 
peace and which has at times kept the peace 
between the New and the Old World, It 
seemed that the best contribution that the En- 
dowment could make would be a collection of 
expressions of opinion by Latin Americans 
regarding the Monroe Doctrine and expressions. 
by prominent North Americans upon the same 
subject. Authorized by the Executive Com- 
mittee of the Endowment to make arrange- 
ments for such a collection, the Director of the 
Division of International Law requested Mr. 
Alejandro Alvarez, the distinguished Chilean 
publicist, to select from the innumerable ex- 
pressions of opinion by Latin and North 
Americans those which in his judgment were 
best calculated to show the nature of the Doc- 
trine and the extent to which it had appealed 
to the minds of the leading publicists and states- 
men of the Americas. As the present volume 
shows, Mr. Alvarez accepted the invitation and 
has performed the task, indicating what should 
in his opinion be included and grouping his 
selections with brief but masterly comment so 
as to bring out clearly the different views held 
on the subject of the Doctrine. The only diffi- 
culty which he experienced was that of choos- 
ing among the many statements which he 
would have liked to include, and it was with 
deep regret that he found himself obliged to 
be content with what might be called charac- 
tertistic expressions of opinion rather than to 
mark for publication all those which in his 
judgment were worthy of inclusion.” 


LAW AND MORALS 


Roscoe Pound, Carter Professor of Law and 
Dean of the Harvard Law School, has given us 
a volume entitled as above. The book is pub 
lished by the University of North Carolina 
Press, Chapel Hill, North Carolina. Any book 
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from the pen of Dean Pound is significant. In 
this, his latest volume, he has marked the 
progress of law and morals, has presented not 
only the existing status of law and morals, 
but has also reviewed the history of their in- 
terrelations from the time of the Greeks, some 
five hundred years B. C., to the present time. 
The volume is carefully documented, contains 
an extensive bibliography, and meets in every 
way the severest tests of modern scholarship. 
Being by Dean Pound, the book is interestingly 
written, and shows the profound consideration 
characteristic of the author. 


THE GERMAN WHITE BOOK 


The German White Book, which concerns the 
responsibility of the authors of the war, has 
been translated and published by the Carnegie 
Endowment for International Peace, through 
the Oxford University Press, New York. The 
book contains documents showing the respon- 
sibility for the war from the German point of 
view. 


PRINCIPLES OF RAILWAY TRANSPORTA- 
TION 


A volume as above entitled is just off 
the press of the Macmillan Company, New 
York. It is by Eliot Jones, Ph. D., Professor 
of Economics in Stanford University, author 
of “The Trust Problem in the United States,” 
“The Anthracite Coal Combination in the 
United States.” The book deals with the prin- 
ciples of railway transportation, and is divided 
into six parts. Part I contains an introduction 
to the subject; Part II treats of rates and 
rate making; Part III describes the State and 
Federal Legislation prior to the entrance of 
the United States into the World War; Part 
IV discusses certain major problems, such as 
valuation, securities, combination, receivership, 
and reorganization, service and labor; Part 
V chronicles the war experience; and Part VI 
presents an account of post-war developments, 
including an extended consideration of the 
advantages and disadvantages of government 
ownership and operation. 

The book is designed primarily to serve the 
needs of teachers of elementary courses in 
railway transportation, and is eminently fitted 
for such purpose. The author’s aim is to set 
forth the essentials of the railroad problem with 
clearness accuracy and impartiality. It is 
thought that the book will appeal also to the 
general reader, who may be presumed in these 
days of interminable railroad controversies, to 





desire an unbiased understanding of the funda- 
mentals of the railroad situation. 

There are a number of maps included, some 
of which show the railroads in operation in the 
United States at various times, commencing 
with the year 1840. Some idea of the import- 
ance of the subject of railroad transportation 
miy be gleaned from the following paragraph, 
quoted from the general introduction to the 
book: 

“The class I railroads (those having annual 
operating revenues in excess of $1,000,000) had 
on the average over 2,000,000 employees, who 
worked an aggregate of 5,446,000,000 hours, 
and received a total compensation of $3,681,000,- 
900. There was one railway employee for every 
52 persons, one for every 20% persons gain- 
fully employed, and one for every 15% adult 
males. Counting four to a family, over 
8. 000,000 persons were in the families of rail- 
way employees, or nearly 8 per cent of the 
population. Undoubtedly another 8,000,000 
were indirectly dependent upon the railway 
industry, including, for example, the producers 
of locomotives, cars, rails, ties and fuel.” 

The book contains more than 600 pages, and 
is bound in dark red cloth. 


OUTBREAK OF THE WORLD WAR 


The Carnegie Endowment for International 
Peace has issued through the Oxford Univer- 
sity Press, American Branch, New York, a 
volume entitled as above. It consists of Ger- 
man documents collected by Karl Kautsky, 
edited by Max Montgelas and Walther Schuck- 
ing. The documents number 879, and there 
are supplements containing the Austro-Hun- 
garian note to Serbia dated July 22, 1914, the 
Treaty of the Triple Alliance in its form of 
December 5, 1912, the Austro-Hungarian- 
Roumanian Treaty of Alliance in its form of 
February 5, 1913, and other important docu- 
ments. The book contains 688 pages and is 
bound in cloth. 


PRELIMINARY HISTORY OF THE 
ARMISTICE 


A book as above entitled has been issued by’ 


the Oxford University Press, American Branch, 
New York, for the Carnegie Endowment for 
International Peace. It contains official docu- 
ments published by the German National 
Chancellery by order of the Minister of State. 
The book contains 163 pages and is bound in 
cloth. 
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1. Automobiles — Collision. — Where plaintiff's 


stalled automobile was on left side of road, de- 
fendants were not required to pass it on its left, 
and were not relieved of liability for running into 
plaintiff while so passing it, because he was on 
the wrong side of the road.—Poppe v. Fluth, S. D., 
199 N. W. 597. 


2. Insuranca—Where application for fire in- 
surance on automobile erroneously stated the- year 
model, but gave the correct serial number, from 
which the company could easily have ascertained 
the correct year model, the materiality of such 
representation under Rev. St. 1919, §§ 6233, 6234, 
was a question for the jury. seperny, Equitable 
Fire & Marine Ins. Co., Mo., 263 S . 884. 


3.—Joint Liability.—If two men, both riding in 
an automobile, enenaet. in the joint enterprise of 
running it from B. to T., both having a joint duty 
to so operate it as not to negligently injure others 
on the road, it cannot be said there is no joint 
liability in any event because one takes no actual 
control while other is driving.—Crescent Motor Co. 
v. Stone, Ala., 101 So. 49. 


4. Negligence.—Where a girl stopped close to a 
tewing rope stretched loosely across the sidewalk 
from defendant’s ‘‘wrecker’’ to a disabled car. and 
on signal from defendant’s agents started to pass, 
when the rope suddenly became taut from move- 
ment of disab'ed car, defendant could be found 

guilty of negligence, since he was bound to know 
the situation and, in signaling plaintiff to pass, 
to take account of any insecurity created therein. 
i <a Fifth Ave. Garage Co. v. Ricks, Ala., 
101 So. 53. 


5. Bailment—Parking Automobiles.—Where the 
owner of a parking space for automobiles charged 
for use thereof and kept guards to general'y watch 
after them, deposit of automobile therein was a 
contract of bailment, and there was a duty to its 
owner to generally watch over it.—Thompson v. 
Mobile Light & R. Co., Ala., 101 So. 175 


6. ——Parking Automobiles.—Where the owner of 
a “parking place,” which in common understand- 
ing imeiies a place where cars may be left parked 
or standing and removed by the owner at pleasure. 
kept a gatekeeper to collect a fee for parking who 
remained there a portion of the time and a guard 
to watch after automobiles generally. there was 
no bailment of an automobile parked.—Ex parte 
Mobile Light & R. Co., Ala., 101 So. 177. 











7. Bankruptcy — Amendment. — Under General 
Order No. 11 (89 Fed. vii), the court may in its dis- 
cretion permit a bankrupt to amend his schedules 
to change the property selected for exemption un- 
der the state law, and where application for such 
permission is seasonably made, and the change 
would seem to be beneficial to bankrupt, and not 
to the prejudice of creditors or the administra- 
tion, it shou!d be granted.—In re Skelton, U. S. 
D. C., 299 Fed. 606. . 


8.— Amendment.—Gen. Laws Mass. c. 231, fs 
51, 138, permit amendment of the declaration 
an attachment suit to enable plaintiff to sustain 
the action for the cause for which it was intended 
to be brought, and provide that allowance of 
amendment sh be conclusive evidence of the 
identity of the cause of action, but that no sub- 
sequent attaching creditor or purchaser, or bail, 
or “an person other than the parties to the 
record,”’ sha:l be bound by such allowance, unless 
he has had —. notice of the application for leave 
to amend. Held, that ‘‘any person other than the 
parties to the record, ” within the meaning of the 
statute, and who may attack the validity of the 
amendment unless notified, is one who has ac- 
quired a vested interest in the property subse- 
quent to the attachment and prior to the amend- 
ment, and does not include a trustee in bank- 
uptey of defendant, where the bankruptcy was 
ubsequent to the amendment.—Underwriters’ Sal- 
vage Co. of New York v. Gilman, U. S. C. C. A., 
299 Fed. 388. 


9. Assignment.—Where, shortly prior to fiting 
of petition, bankrupt assigned accounts for col- 
lection under contract whereby assignee advanced 
77 per cent thereof, balance, less collection fees 
charges, and necessary legal expenses, to be paid 
after collection, held that, under Bankruptcy Act, 
§ 67d (Comp. St. § 9651). assignee had lien for ad- 
vances and legal services subsequent to bank- 
ruptecy, though extent of assignee’s claims could 
not be ascertained nor fixed when petition was - 
fieled.—In re Rosenblatt, U. S. D. C., 299 Fed. 771. 


10.—Conditional Sale—In Massachusetts, as- 
signee of seller’s rights in conditional sale of auto- 
mobiles could not, after bankruptcy of seller, re- 
claim automobiles which had been returned to 
seller on default of buyers, having pte ny aae- 
rupt with all indicia of ownership, und Bank- 
rupeey Act §§ 47a, 70a (Comp. St. §§ 9631, 9654.) 
| is Metropolitan Motor Car Co., Mass., 299 
ed. > 


11.——Of Mortgagor.—The filing of a petition in 
bankruptcy against a mortgagor did not affect the 
rights of a subsequent purchaser of mortgages ex- 
ecuted and recorded more than a year prior to the 
wer re Locust Bldg. Co., 5. Cc. C. 
A., 299 Fed. 756. 


12.——Preferenca—Where, on defendant threat- 
ening bankrupt’s officers with arrest for failing to 
pay loans made by defendant on security of title 
to automobiles, which bankrupt had sold, bankrupt 
on August 10th, while insolvent, paid defendant 
$10,000 on loans, and adjudication followed on Sep- 
tember 11th. and defendant had reasonable cause 
to believe that payment would effect a preference, 
held, that it was a voidable Prefergnee: sy my 





Security Corporation v. Reed, U. . A., 299 
Fed. 265. 
13.——Preference.—That an indorser on bank- 


rupt’s note to a bank, acting as its agent, paid 
the note by a check on its deposit in the same 
bank, he!d not to constitute a preference to him, 
where the note was due and the payment was 
made on the bank’s insistence, and not at his 
instance, and where the bank might have applied 
the deposit eg the check.—Drugan v. Crab- 
tree, 8S. C. , 299 Fed. 115. 


14. Sale to Bankrupt.—A seller of merchandise 
in New Orleans, to be there delivered f. o. 
railroad for shipment to bankrupt in Mississippi, 
it being expressly agreed that seller’s responsibility 
ceased on such delivery, cannot claim a purchase- 
money lien under a statute of Mississippi.—In re 
Cagle, U. S. D. C., 299 Fed. 789. 


15. Banks and Banking—Authority of Cashier.— 
Where the entire management of a bank is in- 
trusted to the cashier, the bank will not be heard 
to deny the authority of the cashier to do an act 
in the corporate behalf which the charter or law 





does not prohibit and forbid a cashier to do.— 
Farmers’ Merchants’ Bank v. Alderman, Neb., 
199 N. W. 548. 
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16.——Certificate of Deposit. — Administrator’s 
rightful deposit on certificate of deposit in bank, 
of funds belonging to estate, is merely general, 
and is not entitled to preference.—Thompson v. 
Orchard State Bank, Colo., 227 Pac. 827 


17.—Conversion.—Where funds deposited in 
. ent’s name were intermingled in bank, for part 

which bank was liab‘e to his principal because 
consisting of checks to principal’s order, indorsed 
by agent without authority, and for a part of 
which it was not liable, and agent accounted to his 
principal for a sufficient amount to cover amount 
for which bank was liable. and there was no way 
to segregate funds, principal failed to make out 
case of conversion against bank.—O. M. Seitz Co. 
v. Bank of Murray, Ky., 263 S. W. 685. 


18.——“Debt Due the United States.’’—De —_ 
in bank by an Indian agent of money hel 
trust for the Indians creates a ‘debt due the 
United States,” within the meaning of Rev. St. 
3466 (Comp. St. §6372), giving priority to debts 
due the United States in cases of ,insolvency.— 
Bramwell v. United States Fidelity & Guaranty 
Co., U. S. C. C. A., 299 Fed. 705. 


19. ey ye Copestey. —Under Federal Re- 
serve Act Dec § 11, subsec. k, as amended 
by Act Cong. dept. Oe 1918, § 2 (U. S. Comp. St. 
Ann. Supp. 1919, § 9794). a national bank author- 
ized by Federal Reserve Board to act as a trustee, 
executor, administrator, or in other fiduciary ca- 
pacity, has a right to so act in view of similar 
right of trust companies under Gen. Laws 1923, §§ 
3990-3999.—Carpenter v. Aquidneck Nat. Bank, R. 
I., 125 Atl. 35 


20.—_—Forgery.—Where forged check on plaintiff 
bank was paid by defendant bank, and on same 
day defendant agreed to waive Clearing House 
ru'e requiring return of check by 3 o'clock, and 
plaintiff returned check next day and received 
payment, and three days later same check was 
presented fqgr payment to Clearing House and 
a to plaintiff, held defendant could not 
withdraw its waiver to plaintiff’s damage. a 
ay. Bank v. Fifth Nat. Bank, N. Y., 205 N. Y. 


21.——Lease of Land.—Although a national bank 
has right to take conveyance of land to secure a 
pre-existing debt, land so obtained may not be 
retained as an investment, and a lease of land by 
bank is ware invalid, under Rev. ». ee 
6133, 5137 (U. S. Comp. St. §§ 9658, 9674).—Stand- 
oe ‘Tdvestock Co. v. Bank o California, Calif., 227 
ac, a 


22.——Sale of Foreign Money.—Agreement to sell 
and transmit foreign money, to be delivered in 
foreign country at certain time, is not executed 
contract for sale of ordinary commodity, but. is 
executory only, and general damages for delay 
cannot be recovered, and special damages, consist- 
ing of interest or damages, must be specially 
pianted. and it was error to allow as damages 
ifference between market value of foreign cur- 
rency at time for performance under contract and 
time of actual performance.—Richard v. American 
Union Bank, N. Y., 205 N. Y. S., 622. 


23.——Security on Nota—One whose note to a 
bank is past due, and who is required to procure 
additional security in order to obtain a renewal 
thereof, in so doing is not potes as the agent of 
the bank, even if the bank’s officers su ay that 
he procure a certain Rereon- .—Farmers’ Bank 

Shman, Neb., 199 2. 


24.——Special Counsel.—That an attorney ren- 
dering services to a bank prior to its ad 
was an officer of another corporation which was 
interested as a stockholder in bank did not de- 
prive him of right to accept employment by bank 
as special counsel, nor, even in absence of ex- 
press employment, justify inference that services 
were rendered without any intention on his part 
to charge, or expectation by bank to pay, for 
same.—Penrose v. Page, Md., 125 Atl. 549. 


25.—tTrust Funds.—A bank receiving trust funds 
showing on their face that they are trust funds is 
liable to owner for trustee’s defalcation if bank 
violates deposit contract or appropriates fund. 
either with or without trustee’s consent, to pay- 
ment of trustee’s debt to bank. or assists trustee 
to accomplish misappropriation with actual or con- 
structive know!edge of fraud.—Charleston Paint Co. 
| es Banking & Trust Co., S. C., 123 S. E. 





26. Bills and Notes—Accommodation Parties.— 
Maker and indorsers of renewal note for balance 
due on note executed by suspended corporation, 
and indorsed by same indorsers, who were officers 
and stockholders, held “accommodation —, 
liable under Negotiable Instrument Law, § 3 to 
holder for value, irrespective of seaiaidentinns or 
latter’s knowledge of their status.—Columbia 
yeotes Truck & Trailer Co. v. Bamlet, Mich., 199 


27.——Failure of Consideration.—If a depositor's 
account with a bank shows a balance in his favor, 
when the bank receives from him a draft made 
payable to its order, and credits it to his account, 
and thereafter the bank is closed before the de- 
positor draws out any portion of the proceeds of 
the draft, there is a failure of consideration for the 
draft.—St. Paul State Bank v. Rippe Grain & 
Milling Co., Minn., 199 N. W. 519. 


28.——Holder in Due Course.—Notes owned by 
complainant and transferred by him in payment of 
stock in corporation which did not comply with 
Blue Sky w, held not recoverable back from 
holder in due course and for value; the statute 
having no application to business of non- comply- 
ing corporation independently of sale to investors 
of its securities, in view of section 6 (Shannon’s 
os, 4 8 ee v. Lafferty, Tenn., 263 


29. Non-Negotiable.—Where notes given for 
rent for the ensuing year contained the provision 
that they were void in case the property was de- 
stroyed before maturity, they were non- -negotiable 
as failing to contain an unconditional promise to 
pay, required by Negotiable Instrument Act (Shan- 
non’s Ann. Code, § — gepeee. 2).—Hight v. 
McCulloch, Tenn., 263 S. 


30.—On Demand.—A note payab'e on demand 
is due upon delivery or immediately thereafter, 
and suit may be maintained thereon at any time 
after delivery without further notice or demand.— 
First Nat. Bank v. Blue, Ala., 101 So. 75. 





31.——Title-—Where a check was payable to 
payee’s order, it was not transferable by delivery, 
but tit!e to it could be derived only through the 
indorsement or assignment of it by payee, or by 
his duly authorized agent for that purpose. and 
could be negotiated by indorsement of the holder, 
the payee, in writing on the instrument itself, 
completed by delivery, in view of Acts 1909, p. 126, 
§§ 30-33.—First Nat. Bank v. Montgomery Cotton 
Mfg. Co., Ala., 101 So. 186. 


32. Bonds—Bankruptcy of Mortgagor.—Where 
the trustee in a mortgage securing bonds issued by 
a corporation was authorized to collect the interest 
on the bonds and the principal as the various 
series fell due, and to disburse it to the holders, 
it represented the bondholders in such sense that 
they were not necessary parties to a suit by the 
trustee in bankruptcy of the mortgagor to recover 
money so collected within four months prior to 
the bankruptcy and not yet ran —Mercantile 
Trust Co. v. Schlany, U. S. C. C. A., 299 Fed. 202. 


33. Brokers—Balance Due.—Stockbroker deaiing 
in stocks for a customer on margin need not resort 
to stocks held as security in the account before 
suing for balance due him.—Britton v. Scognamillo, 
N. 144 N. E. 649 


34.——Definition of.—A “broker’’ in a sale trans- 
action of merchandise or real estate is one em- 
ployed to bring buyer and seller together, and is 
no general agent whose statements and whose 
information acquired in the transaction become 
statements and information of seller, and he can- 
not enter into contract on behalf of the seller or 
otherwise bind him unless specially authorized.— 
Politziner Bros. v. Vanetch, Conn., 125 Atl. 630. 


35. Commerce—Police Power.—Pub. Laws 1912, 
ec. 807, § 4, providing for prevention of smoke nui- 
sance, and subjecting to fine any person hindering 
inspection of engines and boilers, held within 
state’s police power, and, in absence of action by 
Congress, not to violate commerce c!ause of fed- 
eral Constitution, art. 1, § 8, in authorizing in- 
spection of boilers of vessels on navigable waters. 
—State v. Leary, R. I., 125 Atl. 353. 


36.——Rai'road Employee.—Railroad employee, 
mining rock intended for use in repair or improve- 
ment of roadbed being used for interstate com- 
merce, held not engaged in ‘interstate commerce,” 
within federal Employers’ Liability Act (Comp. 
St. §§ 8657-8665.)—McLeod v. Southern Pac. Co., 
U. S. D. C.,; 299 Fed. 616 
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37. Constitutional Law—Right of Action.—Civil 
Practice Act, § 23-a, added by Laws 1923, c. 392, 
extending to persons who, through reliance upon 
invalid statute affecting their right under ork- 
men’s Compensation Act, had lost their right to 
sue for death of one upon whom they were de- 
pendent, the right to thereafter commence such 
an action at any time within one year after 
it went into effect, though operative to take from 
certain persons a complete defense which they 
might otherwise have asserted to such an action, 
hed not invalid under Const. U. S. Amend. 14.— 
Robinson v. Robins Dry Dock & Repair Co., N. Y., 
144 N. E. 579. 


38. Contracts—Meeting of Minds.—An agreement 
to make and execute a certain written agreement, 
the terms of which are mutually understood and 
agreed on, is in all respects as valid and obligato 
as the wr'tten contract itself would be if executed. 
If, therefore, it appears that the minds of the 
parties have met, that a proposition for a contract 
has been made by one party and accepted by the 
other, that the terms of this contract are in all 
respects definitely understood and agreed on, and 
that a part of the mutual understanding is that 
a written contract embodying these terms shall 
be drawn and executed by the respective parties, 
this is an obligatory agreement.’’—Hart v. Doss 
Rubber & Tube Co., Ga., 123 S, E. 751. 


32. Corporations—Act of Servant.—That cor- 
poration was but a cover and created to escape 
personal liability did not render controlling stock- 
holder liable for negligent acts of servant of cor- 
ae eas v. Siebrecht, N. Y., 144 N. E. 


40. Sale of Stock.—Statement by promoters 
that stock was “about all sold.”’ if false, was of 
such materiality as to require trier of fact to de- 
termine its force, and, if it induced plaintiff to 
subscribe to stock, was sufficient to permit him to 
repudiate subscription, though it constituted one 
of several inducing causes or motives, and though 
innocently made.—Buckman v. Bankers’ Mortgage 
Co., Mo., 263 S. W. 1046. 


41. Courts—Foreign Corporation.—Where plain- 
tiff is a resident of New Jersey, but could not 
there serve defendant, a foreign corporation doing 
business in New York, held that New York courts 
will not refuse jurisdiction of an action for negli- 
gently transporting fruit from California to New 
Jersey over lines two of which ran through New 
York State.—Buonanno v. Southern Pacific Co., N. 
Y., 06 NH. TF. &. ‘Wi. 


42. Covenants—Restrictions.—A deed, conveying 
a city lot in a residential district, having a street 
frontage of 57% feet and depth of 120 feet, stipu- 
lates that the: “Party of the second part cove- 
nants and agrees for itself and assigns that the 
said lot hereby conveyed shail never be used for 
the purpose of constructing flats or apartments 
thereon, and that no house shall be built on said 
lot nearer to Quarrier walk than the house now 
owned and occupied by Oscar Nelson, and that 
no dwelling house shall be built upon the said 
lot except a one-family house. It is understood 
that the foregoing covenants are covenants run- 
ning with the land, and are binding on the party 
of the second part and its assigns.’’ The erection 
by the grantee of two one-family dwelling houses 
on the premises will not constitute a violation of 
the restrictive covenant.—Deutsch v. Mortgage Se- 
curities Co., W. Va., 123 S. E. 793. 


43.——Running with lLand.—Property owners 
may enter into covenant running with the land, 
binding themselves, their heirs and assigns, during 
a period of 21 years, not to permit land to be sold, 
leased or occupied by negroes and such a cove- 
nant is enforceable, not only against negroes, but 
between parties to the agreement.—Corrigan v. 
Buckley, U. S. C. A., 299 Fed. 899. 


44. Explosives—Negligence.—In action against 
sewer construction contractor for death of a boy 
who picked up a fuse with an explosive cap at- 
tached, found on dirt thrown up from excavation. 
and who died following explosion, _~— of 
whether the contractor negligently left the fuse 
where the boy found it he.d for jury.—Gerber v. 
Kansas City, Mo., 263 S. W. 432. 


45. Fraud—Representation.—Where defendant’s 
agent, in inducing plaintiff to enter land and pur- 
chase water right, misrepresented that land con- 
tained no alkali, which involved a — of tech- 
nical knowledge, that plaintiff made some investi- 








gation and went on the tand did not affect de- 
fendant’s liability for such representation.—Stuck 
v. Deita Land & Water Co., Utah, 227 Pac. 791. 


46. Frauds, Statute of—Promise to Pay.—In 
physician’s action on original and not collateral 
promise of employer to pay for services to injured 
employee, defense of statute held not available.— 
Ferren v. S. D. Warren Co., Me., 125 Atl. 392. 


47. Gaming—Gambling Device.—Nickel slot ma- 
chines which after each play dispensed a package 
of mints and indicated the number of checks or 
coupons which it would pay on the next play, 
held gambling device within Act No. 7 of 1908, not- 
withstanding the player could at all times see 
what he would receive for his nickel.—Tonahill v. 
Molony, La., 101 So. 130. 


48. Insurance—Cancellation.—Outstanding poli- 
cies held canceled in proceedings on insolvency of 
insurer and appointment of receiver therefor.— 
gg A Employers’ Underwriters’ Agency, Md., 


49.——“‘Elevator.’’—In a clause of an accident 
policy providing for double indemnity in case of 
death or injury while insured is ‘‘a passenger and 
is within a passenger elevator,”’ the word ‘“‘eleva- 
tor” held to refer to the entire structure, and not 
limited to the car, or platform, and the clause held 
to apply where insured was killed by falling down 
an elevator shaft, which he entered with intent 
to ride on the elevator as a passenger.—London 
Guarantee & Accident Co. v. Ladd, U. S. C. C. A., 
299 Fed. 562. 


50.— False Representations.—Insured, procuring 
a fire policy by false and fraudulent representations 
as to value of the property, unknown to insurer, 
who had opportunity to know the truth or 
falsity thereof, could not recover on it, notwith- 
standing a valued policy statute fixing value of 
property when insured, since the statute applies 
only to honest 1. % A he v. Newark Fire 
Ins. Co., Mo., 263 S. . 539. 


51.—False Statements.—Where after time lim- 
ited for payment of premiums had elapsed policy 
was reinstated, false statements in application for 
reinstatement was a defense to an action on the 
policy, notwithstanding the statute denying in- 
surer’s right, after two years, to dispute the truth 
of the application, and a provision in policy that 
it shall be incontestable except for_non-payment 
of premiums.—Ward v. New York Life Ins. Co., 
8S. C., 123 S. E. 820. 


52.——Forfeiture.—Insurer did not as a matter of 
law waive its right to insist upon a forfeiture of 
an accident policy for non-payment of premium 
by a letter written to one representing beneficiary, 
where letter did not specifically deny liability un- 
der policy on any particular ground.—Ho!t v. Na- 
tional Life & Accident Ins. Co., Mo., 263 S. W. 524. 


53.——Watchman.—A peter insuring owners of 
a department store against interior robbery. lim- 
ited to “loss of property from within the premises 
while there are two or more adult persons present 
on duty therein,’’ held not to cover a loss of prop- 
erty taken from the store after it was closed for 
the day, by persons unintentionally admitted by a 
watchman, who was then the only person on duty 
therein, and who was at once bound and blind- 
folded, as’ was another watchman, who later ap- 
peared and was admitted; there being at no time 
“two or more persons’? who were ‘“‘on duty’’ in the 
premises.—H. & S. Pogue Co. v. Fidelity Casua!- 
ty Co., U. S. C. C. A., 299 Fed. 243. 


64.——Workmen’s Compensation Coverage.—Un- 
der a workmen's compensation policy, issued to a 
corporation engaged in building and repairing ships 
and maintaining drydocks, covering insured’s lia- 
bility while doing aneeny, work anywhere within 
the state, insurer is liable for injury to em- 
ployee on insured’s pay roll while doing work on 
residence of insured’s manager under orders from 
his foreman.—Jaabeck v. Theodore A. Crane’s Sons 
Co., N. Y., 144 N. E. 625. 


55. Landlord and Tenant—Lease.—Lease giving 
tessee option to renew for further period of 21 
years held not necessarily to imply new lease; 
“further’ meaning continuation or renewal of 
original period.—Rayno!lds v. Browning, King & 
Co., N. Y., 205 N. Y. S. 748. 
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56. Licenses— Beauty Parlors.—Chapter 424, 
Laws 1921, regulating the occupation of barbering, 
and providing penalties for the violation of the 
act, is not applicable to women employed in _ so- 
called beauty parlors, who dress and cut, or bob, 
— hair.—State v. De Guile, Minn., 199 N. W. 


57. Reasonable Tax.—Under Reno Charter as 
amended by St. 1923, c. 77, authorizing license tax 
in proportion to the approximate amount of busi- 
ness done by licensee, an ordinance exacting a 
quarterly license fee from one vending goods at 
retail from a railroad freight car cou'd not be 
deemed unreasonable, prohibitive, and confiscatory, 
as — | as it was uniform in proportion to the 
approximate amount of business done by licensee, 
though the fee approximated 10 per cent of the 
gross returns of licensee.—Ex parte Noyd, Nev., 
227 Pac. 1020. 





58. Livery Stable and Garage Keepers—Zoning 
Resolution.—‘‘Home for Aged’’ is p.:ace where per- 
sons of advanced age go to live, and is not “hos- 
pital,”’ within zoning resolution, prohibiting gar- 
ages for more than five cars within 200 feet of 
charitable hospital; ordinary meaning of “hospi- 
tal” being an institution to provide a place to 
which persons may resort for medical or surgical 
— v. Kleinert, N. Y., 205 N. Y. 


59. Master and Servant—Course of Employment. 
—Evidence that defendant’s chauffeur was_ or- 
dered to take car on defendant’s business and on 
return trip picked up a friend and became intoxi- 
cated, and while on the way to defendant s garage 
struck and injured plaintiff, was insufficient as 
matter of law to destroy presumption of defend- 


ant’s control of the car.—Moore v. Rosenmond, N.- 
v. E. 639. 


z, MOR 


60. Municipal Corporations—City Commission.— 
Syracuse city planning commission held to exceed 
its authority, under Laws 1920, c. 447, § 3, in en- 
acting a regulation forbidding maintenance of a 
sorority or chapter house on premises within 800 
feet of Syracuse University, as a sorority house 
should be placed in family dwelling and not trade 
or industry c'assification.—City of Syracuse v. 
Snow, N. Y., 205 N. Y. S. 785. 


61.——Governmental Function.—The city of New 
Orleans in the operation through a commission ap- 
pointed for that purpose of the Public Belt Rail- 
way System is not exercising a governmental func- 
tion, relieving it from liability ex deticto for dam- 
ages caused y negligence of employees in operat- 
ing —— olomon y. City of New Orleans, La., 

So. 1. 


62. Negligence—Obstruction of Street.—For the 
purpose of- preventing travel upon a new-y con- 
structed pavement, contractor erected a barricade 
on the street, consisting in part of a two-horse 
dump wagon which was permitted to be unse- 
cured in a vicinity where children were accus- 
tomed to play therewith. This, together with the 
danger that might result to the children therefrom, 
was brought to the knowledge of such contractor. 
A child under six years of age was injured by the 
dump wagon so placed; and if, under the circum- 
stances, reasonable care was not exercised by the 
contractor in leaving the dump wagon in a secure 
condition, theréby causing the death of such child 
the contractor becomes _ liable-—De Groodt  v. 
Skrbina, Ohio, 144 N. E. 601. 


63. Nuisance—Ball Game.—A baseball game is 
pote . os per se.—Riffey v. Rush, N. D., 199 


64. Sales—Lien.—Manufacturer may retain lien 
on motor truck sold to dealer under conditions! 
sales agreement, though loss may result to innc- 
cent purchasers for value.—Finance & Guarar.y 
Co. v. Defiance Motor Truck Co., Md., i25 Atl. 585. 


65. Interstate Commerce.—Where goods were 
shipped by manufacturer to an agent to be dis- 
tributed within the state, goods remaining prop- 
erty of manufacturer, sale and distribution thereof 
from such place within the state upon independent 








contracts made by manufacturer direct with other 
person was not interstate commerce, though goods 
might have been originally shipped from without 
the state.—Southwest General Electric Co. v. Nunn 
Electric Co., Tex., 263 S. W. 954. 


66. Search and Seizure—Burden of Proof.— 
Liquor seized under defective search warrant will 
not be ordered returned, in the absence of a_ show- 
ing that defendant’s possession thereof was lawful, 
notwithstanding unreasonable search and_ seizure 
clause of Const. Amend. 4, since under National 
Prohibition Act, § 33 (Comp. St. Ann. Supp. 1923. § 
10138%t), one who has possession of liquor has the 
burden of proving lawful possession, and under 
section 25 (Comp. St. Ann. Supp. 1923, § 10138%4m), 
there is no property right in liquor used unlawfully. 
na ee v. United States, U. S. C. A., 299 

ed. & 


67. Wills—Signature.—Will, subscribed by tex- 
tatrix under testimonium clause at bottom of page, 
followed at top of next page by paragraph relating 
to compensation of executors, under which was 
attestation clause, held signed at physical end, 
under Decedent Estate Law, § 21, especially as 
contrary holding’ would enable contestant to profit 
by his own misdirection as to where will should 
be signed.—In re McConihe’s Estate, N. Y., 205 
i. 3. tee 


68. Workmen’s Compensation—Course of Em- 
ployment.—Death of electric crane operator by 
electrocution, after grasping defectively insu‘ated 
electric feed wire to remove it from railway tracks 
in street, to which it fell when severed by his 
crane boom, held compensab‘e as “arising out of 
and in course of employment.”” though he may 
have been negligent.—Marion Malleable Iron Works 
v. Ford, Ind., 144 N. E. 552. 


69. Employee of State.—Preparing the grounds 
for an encampment of the Nebraska National 
Guard, held in pursuance of a statutory require- 
ment that such an encampment be he'd for at 
least five days each year, is a work in the usual 
course of “business or occupation” of the guard, 
if the quoted words have any aponlication to an 
employee of the state, which we do not decide.— 
oe National Guard v. Morgan, Neb., 9 N. 





70. “Out of Employment.’—Where an em- 
ployer operated a chicken hatchery and kept upon 
the premises a gun to be used in shooting pigeons 
which were in the habit of devouring the food 
scattered upon the ground for the chickens, held 
that an injury to an employee, resu'ting from the 
accidental discharge of the gun in the hands of a 
fellow servant, ‘“‘arose out of the employment.”’— 
Boyce v. Burleigh, Neb., 199 N. W. 785. 





71. Independent Contractor. — One injured 
while cutting timber under a contract and receiv- 
ing pay by the cord, upon measure made every 
two weeks. furnishing his own tools and being 
master of his own time, under no control by com- 
pany, who cou'd quit when he wanted to and hire 
others to help him, held an “independent con- 
tractor,’ and not within Workmen’s Compensation 
Act (Laws. Ex. Sess. 1912, No. 10).—Donithan_v. 
aaa Iron & Chemical Co., Mich., 199 N. W. 








72. Safety Appliance.—Where claimant was 
ordered to wear goggles furnished by employer, 
and knew that the failure to use them was dan- 
gerous, his removal of them to rest his eyes, as 
the gogg.es were heavy, held willful failure to use 
a safety appliance within Workmen’s Compensa- 
tion Law (Rev. Code 1915, f 3193jj, as added by 
29 Del. Laws, c. 233), ‘‘willful,”” as used, meaning 
an act done intentionally, knowingly, and pur- 
posely, without justifiable excuse, as distinguished 
from an act done carelessly, thoughtlessly, heed- 
lessly, or inadvertently.—Lobdell Car Whee Co. v. 
Subielski, Del., 125 Atl. 462. 


73. Sunstroke.—If, when sunstruck, the em- 
ployment exposed employee to a hazard beyond 
that of the general public, the resulting disability 
will be regarded as due to an accident “arising out 
of the employment” within Workmen’s Compensa- 
tion Act.—Townsend & Freeman Co. v. Taggart, 
Ind., 144 N. E. 556. 
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